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NOMINATION OF JEROME K. KUYKENDALL, OF WASH- 
INGTON, TO BE A MEMBER OF THE FEDERAL POWER 
COMMISSION 


Tuurspay, August 1, 1957.—Ordered to be printed 


Mr. Bricker, from the Committee on Interstate and Foreign 
Commerce, submitted the following favorable 


REPORT 


[Together with the minority views of Mr. Magnuson and Mr. Pastore 
and the individual view of Mr. Pastore] 


[To accompany the nomination of Jerome K, Kuykendall to be a member of the 
Federal Power Commission] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the nomination of Jerome K. Kuykendall, of Washington, to 
be a member of the Federal Power Commission for the remainder of 
the term expiring June 22, 1962, having considered the same, report 
favorably thereon and recommend that the nomination be confirmed 
by the Senate. 

The nomination of Mr. Kuykendall for a second term as a member 
of the Federal Power Commission was sent to the Senate by the 
President May 1, 1957. Mr. Kuykendall had been serving as a 
member of the Commission and, coincidentally, as Chairman, pice 
May 15, 1953, having been confirmed by the Senate on April 2 23 
1953, for the remainder of the term expiring June 22, 1957. 

The pending nomination was referred to the Committee on Inter- 
state and Foreign Commerce May 1, 1957. Public hearings were held 
by the full committee on June 18, 19, 25; 26, and 28, and on July 16, 
1957. The nomination was considered in executive session July 25, 
1957. At that time the nomination was ordered reported favorably 
by majority action. 

Testimony at the 6 days of hearings held by the committee centered 
almost exclusively on the alleged role the-nominee may have played 
in two highly controversial issues involving the Federal Power Com- 
mission: (1) Public power versus private power and the Hells Canyon 
project and (2) Federal control of the production, sale, and distribu- 
tion of natural gas. 
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Witnesses before the committee alleged Mr. Kuykendall in his 
official capacity as Chairman of the Federal Power Commission had 
failed in his sworn duty to protect the consumers of the country and 
guard the broad public interest. The majority, having considered 
this charge, is of the opinion the allegation was not sustained. 

The majority makes note of the fact that these witnesses in opposi- 
tion to Mr. Kuykendall directed their opposition to the nominee’s 
publicly stated position in the majority action of the Federal Power 
Commission in approving private-industry construction of three 
smaller Hells Canyon dams, as opposed to a single so-called “high’”’ 
dam by the Federal Government, and further makes note that the 
witnesses in each such case were proponents of the single Federal 
dam for Hells Canyon. 

Allegations were made also that Mr. Kuykendall, in his capacity 
as Chairman of the Federal Power Commission, took certain actions 
and followed a course detrimental to the consumers of the Nation 
and biased in favor of companies or persons connected with the 
natural-gas industry and the production, transmission, and retail 
sale of such gas to consumers. 

It is the opinion of the majority, after careful consideration of the 
testimony, that such allegations are without merit and that no con- 
clusive testimony was offered to substantiate the claim Mr. Kuy- 
kendall acted in any but an honest, impartial, and forthright manner 
in carrying on his duties as Chairman of the Federal Power Com- 
mission. 

Equally, it is true that not all of the majority of the committee is 
in agreement with every decision reached by Mr. Kuykendall and 
carried out by the Commission under his direction. This is to be 
expected. 

However, existence of differences of opinion and judgment, as be- 
tween individuals, and the fact that the considered, honest, and im- 
partial judgment of one man may differ from another is not cause for 
charges of moral dishonesty, either stated or implied, in the opinion 
of the majority. Those who disagree with actions of Mr. Kuyken- 
dall recognize that they have no monopoly on integrity and worthy 
motives. 

It is the considered opinion of the committee majority that no 
charges which merit serious consideration or could serve as cause for 
rejection of the nomination of Mr. Kuykendall have been raised. 

This nomination has been pending before the committee, as hereto- 
fore noted, since May 1, 1957. It is the opinion of the majority of 
the committee that justice and fair play require that there be no 
further delay. If the Federal Power Commission is to discharge 
properly the duties Congress has delegated to it, the Commission 
should have a full complement of duly confirmed Commissioners. 

The term of Mr. Kuykendall expired last June 22, and the post has 
been vacant since that date. Pending action by the Senate, Mr. 
Kuykendall has not been serving and has not been on the payroll of 
the Commission. 

It would be unfair to the Commission and unfair to the nominee to 
withhold action longer. All of the facts pertaining to Mr. Kuykendall’s 
qualifications have been developed. The record is complete. No 
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good purpose can be served by further delaying Senate consideration 
of his nomination. 

Therefore, the Committee on Interstate and Foreign Commerce 
reports favorably on the nomination of Jerome K. Kuykendall to be a 
member of the Federal Power Commission for the term expiring June 
22, 1962, and recommends Senate confirmation of the same. 








MINORITY VIEWS ON NOMINATION OF JEROME K., 
KUYKENDALL AS A COMMISSIONER, FEDERAL POWER 
COMMISSION 


The undersigned members of the Senate Committee on Interstate 
and Foreign Commerce oppose the confirmation of Jerome K. Kuy- 
kendall as a Commissioner of the Federal Power Commission and 
recommend to the Senate that his nomination be rejected. 

During the course of 6 days of hearings, 12 witnesses appeared before 
the committee and testified in opposition to his confirmation. These 
included the following members of the Senate and House: Senator 
Wayne Morse, Oregon; Senator Richard L. Neuberger, Oregon; 
Senator Henry M. Jackson, Washington; Congressman. Torbert H. 
Macdonald, Massachusetts; Congr essman John D. Dingell, Mic higan; 
Congressman Charles A. Vanik, Ohio; Congressman Al Ullman, 
Oregon; and Congressman Clement J. Zablocki, Wisconsin. Addi- 
tionally, spokesmen for the National Farmers Union, the Washington 
Public Utility Districts Association, the National Rural Electric 
Cooperative Association, and the National Hells Canyon Association 
appeared personally to testify in opposition. Communications, rec- 
ommending rejection of the nomination, were received from Senator 
James E. “Murray, of Montana, and Senator Mike Mansfield, of 
Montana; Congressman Thaddeus M. Machrowicz, of Michigan; 
Congressman John E. Moss, of California, and Congressman B. F. 
Sisk, of California; from Gov. Robert D. Holmes, Oregon; from the 
American Federation of Labor -Congress of Industrial Organizations; 
from the Washington State Grange, and from State and local units 
of these farm, labor, and public power groups. 

No agency of the Government is more essential to the protection 
of the public interest than the Federal Power Commission which has 
jurisdiction over corporate activities directly affecting millions of con- 
sumers throughout the United States as well as the protection of 
many of our great natural resources. We are impressed by the vigor 
and extent of the criticism and protest emanating from elected public 
officials and spokesmen for consumer groups from all areas of the 
United States against the nomination of Mr. Kuykendall to this 
agency 

In our view, these hearings, in substantial part, have highlighted a 
trend in the course of activities of independent regulatory agencies 
which are “arms of Congress” toward domination by the executive 
in matters of policy and administration. An agency, such as the 
Federal Power Commission, has a definite responsibility to the Con- 
gress and must, in theory and in practice, look to Congress and not 
the executive for its policy guidance and direction. The purpose of 
its existence is to effectuate legislative policies contained in the stat- 
utes which give it jurisdiction and to be free from executive control. 
The Congress has the right to expect that agencies which have thus 
been created by the Congress will cooperate with the legislative branch 
of the Government and will act independent of executive control. 
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We believe, however, that in personal and official practices, Mr. 
Kuykendall has evidenced a superior allegiance to the policies of the 
executive rather than to those of the Congress and has demonstrated 
an unwillingness to cooperate candidly with committees of Congress 
when to do so may have harmed existing executive plans and programs, 

Some convincing evidence to this effect was disclosed during the 
course of our committee hearings: 

1. Only when he was repeatedly pressed by Congressman Mac- 
donald of the House Committee on Interstate and Foreign Commerce, 
did Mr. Kuykendall disclose his collaboration with gas industry 
representatives in the drafting of legislation easing Federal control of 
natural-gas producers, at the direction of the White House, in the 
spring of 1956. His testimony revealed that he pursued a path of 
secrecy, in this regard at specific White House direction. Congress, 
as well as consumers, were excluded from his confidence. Manifestly, 
such legislation involves basic policy issues which only the Congress 
has a right and duty to create. Here, an executive request became 
a command of an independent agency chairman. 

Executive policy evolved the Dixon-Yates contract. Subse- 
priest investigation revealed the participation by some members of 
the staff of the Federal Power Commission at meetings at the White 
House and elsewhere in the executive departments, looking toward a 
successful negotiation of that contract. Although there is some con- 
flict in the record as to Mr. Kuykendall’s personal attendance at any 
White House conference on this subject, we believe that he took his 
cue from the executive which originally favored this utility combine. 
This is exemplified in his testimony given to the Joint Committee on 
Atomic Energy, November 5, 1954, when, in our opinion he misled 
the committee as to the nature and extent of the critical review of 
the Dixon-Yates contract made by the Acting General Counsel and 
Assistant General Counsel of the Federal Power Commission. More- 
over, by narrowly construing the request of the Atomic Energy Com- 
mission made to the Federal Power Commission for a review of the 
contract in all its parts, it appears he avoided the submission of this 
highly critical castigation by qualified legal counsel which was adverse 
to what the executive then desired. 

3. Executive policy which opposed Federal construction of a high 
dam at Hells Canyon and favored a private proposal for hydroelectric 
development of the area by a private utility, induced Mr. Kuykendall, 
in our opinion, to mislead the House Select Committee on Small 
Business as to the true status of the Idaho Power Co. license applica- 
tion on July 28, 1955. Although the Commission had favorably acted 
upon the application the day prior to his testimony, Mr. Kuykendall 
gave the committee to understand that it wag still in a pending status. 
Congress must be protected in their right to know the truth even where 
such might impede a successful achievement of executive policy. 
This conduct of Mr. Kuykendall is a serious reflection upon his ability 
to act as an administrator of an agency which is an “arm of the 
Congr ess.”’ 

The policy of the executive, in recent years, has clearly favored 
as ‘releasing of independent producers of natural gas from effective 
Federal control. Mr. Kuykendall has given his unswerving support 
to this executive objective. His testimony in favor of the Harris- 
Fulbright bill in 1955 and his testimony in support of the Harris- 
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O’Hara bill now pending in the House, has been relied upon as a 
strong and substantial piece of evidence justifying the enactment of 
this legislation, which is opposed by every consumer group in the 
United States. In our opinion, this executive policy is in direct 
conflict with the legislative policy established by the Congress in the 
Natural Gas Act of 1938 which has been referred to in court decisions 
as “the protection of consumers against exploitation in the hands of 
natural-gas companies.”” The Federal Power Commission was created 
to stand between the suppliers and consumers as a protection to them. 

5. By supporting a questionable interpretation of the Internal 
Revenue Code as it relates to the intent of Congress, he has contrib- 
uted toward a situation which permits both electric and gas utilities 
to reap windfall profits under section 167 of the Internal Revenue Code 
by the collection from consumers of ‘‘taxes” which are never paid to 
the Government. Also, by adopting policies and procedures which 
permit the extension of existing Histelees of private power companies, 
under the Federal Power Act, beyond the 50-year limitation required 
by law, Mr. Kuykendall has deviated from the congressional policy 
contained in that act. Whether such conduct is in true scoel: with 
existing executive policy is not clear. Suffice it to say that it is not 
in keeping with the basic policy of the Congress. 

We do not deny any person the right to hold different views as to 
procedures best adapted to effectuate the purposes of the statutes 
confirming jurisdiction of the Federal Power Commission. However, 
on matters of policy it is the congressional intent and not the executive 
desire which must control its operations. While Mr. Kuykendall is 
entitled freely to hold and express his personal opinions as to the desir- 
ability of procedures, he is not entitled to a position of public trust 
and confidence wherein such views operate to the detriment of the 
public interest. 

We conclude therefore that Mr. Kuykendall lacks impartiality, 
discretion, candor, and independence of executive control which a 
position on the Federal Power Commission requires and are constrained 
therefore to recommend his rejection. 

Warren G. Macnuson. 
JoHN O. Pastore. 





ADDITIONAL VIEWS OF SENATOR JOHN O. PASTORE 


While I join with my colleague in the minority views herein ex- 
pressed, I wish to elaborate briefly on a subject which I think is of 
great importance to the common welfare of the United States. This 
is the administration of the Natural Gas Act of 1938 entrusted to the 
Federal Power Commission. : 

I think it is clear beyond question that the fundamental purpose 
of that act is the protection of natural-gas consumers in all areas of 
the United States. Such is evidenced by section 1 (a) of the Natural 
Gas Act itself, which states in pertinent part: 

As disclosed in reports of the Federal Trade Commission made pursuant to 
Senate Resolution 83 (Seventieth Congress, first session) and other reports made 
pursuant to the authority of Congress, it is hereby declared that the business of 
transporting and selling natural gas for ultimate distribution to the public is 
affected with a public interest, and that Federal regulation in matters relating 
to the transportation of natural gas and the sale thereof in interstate and foreign 
commerce is necessary in the public interest (52 Stat. 821 (1938) ;15U. S. C. 717(a)). 

The Supreme Court of the United States in several important cases 
has clearly reiterated this primary purpose. In Phillips Petroleum Co. 
v. Wisconsin (347 U. S. 672 at p. 685) the Supreme Court stated: 

Protection of consumers against exploitation at the hands of natural-gas 
companies was the primary aim of the Natural Gas Act (citing Federal Power 
Commission v. Hope Natural Gas Co., 320 U.S. 591 at p. 610). 

This language of the Supreme Court was forcefully reiterated more 
recently in the case of the City of Detroit v. the Federal Power Com- 
mission et al., (230 F. 2d 810), wherein that Court stated: 

Although the Commission cannot be compelled to fix rates at the lowest rate of 
reasonableness, nevertheless it remains true that the primary aim of the act, in the 


words of the Supreme Court, is ‘‘to protect consumers against exploitation at the 
hands of the natural gas companies.” 


And again when that Court of Appeals stated the following: 


While as we have indicated the Commission may be empowered to consider 
some of these factors, it must also and always relate its action to the primary aim 
of the act to guard the consumer against excessive rates. 

I believe that Mr. Kuykendall, in his views and in his official acts, as 
a member of the Federal Power Commission, has contradicted the 
policy of the Natural Gas Act. His unequivocal support of the 
Harris-Fulbright bill of 1955 and his endorsement of the proposed 
Harris-O’Hara bill, now pending in the House, is definitely detrimental 
to the consumers of the United States. The vetoed Harris-Fulbright 
bill which was opposed by representatives of more than 32 million 
consumers residing in all areas of the United States, in no instance 
even mentioned concern for the consumer. I believe in lending 
unqualified support to it and, again, repeating this anticonsumer 
conduct in connection with the new producer decontrol bill, he has 
acted beyond the call of duty of his office. These bills contain no 
sentence or phrase regarding protection for those millions of Americans 
who are captive consumers of this industry. 
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In the administration of the act, since the Phillips decision in 1954, 
Mr. Kuykendall has apparently been more concerned for the welfare 
of the regulated companies than for the public, whose interest he is 
required to zealously guard. 

His personal philosophy of natural-gas regulation which was evi- 
denced in his testimony both before this committee and the House 
Committee on Interstate and Foreign Commerce with reference to 
the Olin Co.—which is a pipeline producer —leaves me with a sub- 
stantial:doubt as to his full consciousness and awareness of his pri- 
mary ‘duty to protect natural-gas consumers as required by law. The 
100 percent price increase granted to the company in that case was 
based on the testimony of a corporate vice president without anything 
else in the record to corroborate it, as admitted by ‘Mr. Kuykendall. 
His explanation of the matter left the definite impression that the 
grant or denial of such rate increases depends, in his judgment, on the 
vigor.or strength of consumer opposition. But this ignores the very 
reason for the creation of the Federal Power Commission which is to 
act-as the consumer’s protector. 

Natural gas, as we know, is chiefly produced by large, well organ- 
ized. and profitable oil companies and consumers are at a definite dis- 
advantage in coping with them in the absence of strong enthusiastic 
support by the Federal Power Commission itself. The latter has been 
absent in the record of Mr. Kuykendall’s administration. 

I believe, therefore that Mr. Kuykendall lacks the necessary quali- 
fications for a position on this important regulatory agency. This 
view, I might point out, is shared by many other ‘Members of the 
Senate and House who testified before our committee or submitted 


their views in writing for incorporation in the record. A due regard 
for the public interest compels me to recommend his rejection, 

In so expressing my views, I do not wish to reflect upon the personal 
honesty or integrity of Mr. Kuykendall. 


Joun O. Pastore. 
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